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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Was there a violation of the accused’s rights afforded 
him under Rule 5 (2) of the Federal Rules of Criminal 
Procedure? 

2. Assuming, arguendo, that question No. 1 is answered in 
the affirmative were the substantial rights of the accused 
violated when, without objection, the trial court admitted 
testimony of a police officer reciting statements made by the 
accused shortly after his arrest, and which statements gen- 
erally asserted his being innocent of the charge? 

3. Did the comments of the prosecutor in his summation to 
the jury cause an impingement of the accused’s rights under 
the Fifth Amendment? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13697 


Porrer L. LAWSON, APPELLANT 
v. 
Unrrep Srares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, Porter L. Lawson, was indicted on June 11, 1956, 
with the offense of housebreaking (22 D. C. Code § 1801). On 
November 13, 1956, appellant proceeded to trial before a jury 
and was subsequently found guilty as indicted (R. 9). There- 
after, on December 21, 1956, appellant was sentenced to a 
term of imprisonment of from two to seven years. He now 
appeals from this conviction (R. 12). 

The housebreaking in the instant case occurred at 25 Long- 
fellow Street, N. W., in the District of Columbia, during the 
early morning hours of May 7, 1956. At these premises Mrs. 
Lena Brown resided with her sister-in-law, Mrs. Jane Abbott, 
and a sister Mrs. Bonifant (R. 12). The evening before the 
housebreaking, Mrs. Brown, who is quite elderly, and was 
un Jer’ Doctor’s care for a heart condition, had been in bed 
durmg most of the evening (R. 13). The bedroom that she 
occupied was on the second floor. At about 11:00 p. m. of 
this evening Mrs. Abbott and Mrs. Bonifant had finished 
watching television and returned to their bedroom on the 

(1) 
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second floor (R. 25). After a short time Mrs. Abbott stated 
she was awakened from a sound sleep when she heard a noise 
and was aroused to see a man crossing her room towards 2 
dresser (R. 25). Upon seeing him, Mrs. Abbott called out, 
“who is there, Please.” In reply the person said, “the doctor”. 
Upon hearing this response Mrs. Abbott got out of bed and 
the person in the room brushed by her and opened the door 
into the hallway where a light on the upper landing of the 
stairway illuminated the immediate stairway area (R. 26-28). 
Mrs. Abbott immediately followed the intruder out into the 
hallway and from a position on the top landing had a good 
view of the intruder as he hurried down the stairway (R. 28). 
Once on the first floor level the intruder left the house through 
the front door slamming it hard as he departed (R. 30). Im- 
mediately thereafter Mrs. Abbott proceeded to call the Sixth 
Precinct of the Police Department and made a report, that 
“there is a burglar in the house” (R. 31-32). 

Mrs. Lena Brown who was in the adjacent bedroom at this 
particular time related that from there she heard a noise from 
the hallway which awakened her. Shortly she heard the front 
door slam and then she heard her sister-in-law shout that 
there was a robber in the house. Mrs. Brown further related 
that at the time this occurred her bedroom door was open 
and that a light was burning on the top landing of the 
stairway (R. 16). 

The police precinct, in response to Mrs. Abbott’s telephonic 
report, radioed police cruisers No. 61 and 62 stating that there 
was a prowler in the house at 25 Longfellow Street. Officer 
Carl William Drechsler who was operating cruiser 61 immedi- 
ately responded. The time was approximately 1:45 a. m. 
(R. 64). Officer Drechsler related that on receipt of the 
call he was only one and one-half blocks away from 25 Long- 
fellow Street. He immediately proceeded to his destination 
by driving East from Kennedy Street and then turning left 
(North) into an alley leading to the rear of 25 Longfellow 
(R. 67). At the precise time the crusier turned into the alley, 
& man, later identified as appellant, was observed to come out 
of the alley and walk across the street (R. 68-100). At this 
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particular time Officer Drechsler made the observation that 
there was no other persons in the immediate vicinity. 
Immediately thereafter the cruiser arrived at the rear of 
25 Longfellow Street. Officer Drechsler proceeded into the 
residence through a rear back window which was open. There- 
after he proceeded to question Mrs. Abbott about the intruder. 
He learned from her the description of the person that she 
had seen from her bedroom (R. 71). Mrs. Abbott had de- 
scribed the intruder as being a colored person, 6 feet tall, and 
who was wearing a dark suit and a pink sportshirt (R. 96). 
After receiving the description Officer Drechsler departed the 
scene immediately in search of the male person whom he had 
seen leaving the alleyway as the cruiser had responded to the 
emergency call. A short distance away (approximately 5 
blocks) on Hamilton street appellant was taken into custody 
(R. 72). The accused was walking at a fast pace and his 
dress was similar to that described by Mrs. Abbott. Officer 
Drechsler described appellant as being about 6 feet tall, dark 
complexioned and wearing a pink sportshirt and a suit of 
clothes without a tie (R. 111). After taking appellant into 
custody Officer Drechsler requested his identification. Appel- 
lant produced a card which revealed his name to be Porter 
L. Lawson, residence at 1137 4th Street, N. E. In response to 
questioning by the officer appellant stated that he had been 
‘at a. dance in the company of three other couples at the Lincoln 
A. Dance Hall; that later they had driven with him to visit 
a friend in the vicinity of Ingraham Street. Appellant could 
not identify the three couples, nor could he give the name of 
the friend and the address of this person that he had intended 
visiting (R. 74). Appellant was then taken to the precinct 
station where he was searched. He had no money. At the 
precinct appellant told Officer Drechsler that he had attempted 
to visit a doctor residing at 215 Ingraham Street but that he 
had left the doctor’s premises at about midnight when he could 
not find anybody home after knocking ‘at the front door (R. 
77). Doctor William J. Mitchell who resides ‘at these premises 
testified that he and his wife were sleeping on the second floor 
and did not hear the accused knock (R. 90). Appellant 
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further stated to the officers that he had gone to North Cap- 
itol Street and waited for approximately 45 minutes for a bus. 
When none appeared he commenced to walk home (R. 79). 
At all times appellant denied having been in the vicinity of 
the alley behind 25 Longfellow Street, N. W. (R. 80). Ap- 
proximately two hours later at about 5 a. m. appellant was 
questioned in the presence of Grace Boggerson, who resides at 
'appellant’s home (R. 80-81). At this particular time appel- 
lant proceeded to admit that he needed money, that he was 
going to do something wrong to get the money, and that he 
had numerous furniture bills that he was worried about (R. 82). 
Officer Drechsler also related that immediately after the ac- 
eused was arrested, Mrs. Abbott was called to the precinct 
for the purposes of identifying the intruder in a police lineup. 
Mrs. Abbott upon seeing the four men in the police lineup 
picked appellant from it as being the person who had been in 
her bedroom earlier in the evening (R. 84-86; 43). 


STATUTES DYVOLVED 


Title 22, District of Columbia Code, Section 1801, provides: 


Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell- 
’ ing, bank, store, warehouse, shop, stable, or other build- 
ing, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, vessel, 
or other watercraft, or railroad car, or any yard where 
any lumber, coal, or other goods or chattels are de- 
posited and kept for the purpose of trade, with intent 
to break and carry away any part thereof or any fixture 
or other thing attached to or connected with the same, 
or to commit any criminal offense, shall be imprisoned 
for not more than fifteen years. 
Rule 5, Federal Rules of Criminal Procedure, provides: 
An Officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest with- 
out a warrant shall take the arrested person without 


necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
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to commit persons charged with offenses against the 
laws of the United States. When a person arrested 
without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 
The Commissioner shall inform the defendant of the 
complaint against him, of his right to retain counsel 
and of his right to have a preliminary examination. 
He shall also inform the defendant that he is not re- 
quired to make a statement and that any statement 
made by him may be used against him. The commis- 
sioner shall allow the defendant reasonable time and 
opportunity to consult counsel and shall admit the de- 
fendant to bail as provided in these rules. 


SUMMARY OF ARGUMENT 


Appellant contends that the rights afforded him under 
Rule 5 (a) were violated, and accordingly the trial court erred 
in admitting certain of his statements. The record discloses 
that the no objection was made to the admission of such evi- 
dence in the trial forum. Furthermore, in none of these state- 
ments now objected to did the accused make a confession of 
guilt. To the contrary the statements tended to assert his in- 
nocence. The importance of these statements to the accused 
is apparent when it is realized that the only explanation of 
his innocence resulted from their admission, since he did not 
testify in his own behalf. In the light of the entire setting of 
the case it cannot be seriously contended that there was a vio- 
lation of the accused’s substantial rights. 


In addition to this fact the record does not support a finding . 


that there was an unnecessary delay in arraigning the ac- 
cused. The police had cause to arrest the accused. After his 
arrest the accused was taken to the precinct. Thereafter any 
time consumed in arraignment was excusable on the ground 
that the story volunteered by the accused was being verified 
through two third parties. One of these was the complaining 
witness who had actually seen the intruder as he fled from her 
home. The other was a friend of the accused, and who re- 


sided at his home. Clearly the circumstances of the case fail 
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to conclude that the delay was wrongful and that it was for 
the purpose of extracting a confession. 

Appellant contends that comments of the prosecutor in his 
summation to the jury were an impingement upon his Fifth 
Amendment right not to testify against himself. At the trial 
appellant failed to object on this ground, but complained that 
the comments inferred that the accused had the burden of 
putting in an affirmative defense. If such was inferred it was 
clearly corrected by the detailed charge of the court instruc- 
tion to the jury that the burden of proof rested with the 
Government. 

Furthermore, the comments of the prosecutor did not infer 
directly or indirectly that the accused had not testified. 
Rather the comments referred to the fact that persons who 
were with the accused just prior to his arrest had not testified. 
Clearly the circumstances of the case do not justify a finding 
that the accused’s Fifth Amendment rights were invaded. 


ARGUMENT 
I 


The Admission Of The Evidence Now Objected To By The 
Accused For The First Time On Appeal Did Not Violate His 
nord Substantial Rights. In Any Event There Was No Unneces- 
Nae: sary Delay In The Accused’s Arraignment 
| Appellant alleges that the rights afforded him under Rule 
5 (a)? were violated when he was arrested by police officers 
| during the early morning hours of May 7, 1956. He asserts 
gl 7 that the statements made to officers at the time of his arrest, 
and shortly thereafter, were inadmissible as evidence at his 
trial. At the outset it is apparent that appellant made no 
effort to object to this evidence in the trial forum and accord- 
ingly he should have no cause to complain about its admission 
on appeal. There was good reason for the accused not object- 
ing to this evidence. The statements that the accused made 
to the police following his arrest were essentially assertions 
of innocence. The one exception was a generally vague state- 





* Rule 5(a) Federal Rules of Criminal Procedure. 








+ + 


ment that indicated the accused might have a motive for 
committing a crime of this nature. Consequently, where evi- 
dence of this character is admitted without objection it can 
hardly be seriously contended that there has been a violation 
of substantial rights. Particularly is this true where conclu- 
sive evidence at the trial disclosed that an eyewitness identified 
appellant as having been the intruder in her bedroom during 
the early morning hours of May 7th. Moreover, such testi- 
mony was corroborated by the police, who observed appellant 
emerging from the alley behind the witness’s premises within a 
few minutes after the intruder had fled. 

In any event it seems quite clear that there was no violation 
of Rule 5 (a) and the statements were clearly admissible as 
competent evidence at appellant’s trial. Rule 5 (a) is a legis- 
lative enactment that contemplates a procedure requiring law. 
enforcement officers to bring an accused before a committing 
magistrate. It is cached in general terms and states that the 
accused shall be brought before the commissioner, or other 
persons empowered to commit persons charged with offenses, 
with the minimum of delay. In the recent case of Mallory v. 
United States,? the Supreme Court’s latest expression of policy 


‘ as regarding Rule 5 (a), the Court made it quite clear that 


the language of the rule does not require immediate arraign- 
ment. Nor does it preclude questioning by the police officers. 
In explicit language the Court went on to state in its opinion: 


The duty enjoined upon arresting officers to arraign 
“without unnecessary delay” indicates that the com- 
mand does not call for mechanical or automatic obedi- 
ence. Circumstances may justify a brief delay between 
arrest and arraignment, as for instance, where the story 
volunteered by the accused is susceptible of quick veri- 
fication through third parties. But the delay must not 


be of a nature to give opportunity for extraction of a 
confession. 


* Mallory v. United States, 25 U. S. L. Week 4560 (U. S. June 24, 1957), 
reversing Mallory v. United States, 98 U. S. App. D. C. 406, 236 F. 2a 
701. See also, Watson v. United States, Case No. 13,689, decided August 
19, 1957. 
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Once we have reviewed the facts of the instant case in the 
light of the Mallory Decision, supra, it becomes rather ap- 
parent that the rights of the accused under Rule 5 (a) were 
not violated.? Appellant’s arrest was based on probable cause. 
It occurred at about 1:50 a. m. When taken into custody 
the accused was asked for his identity. It disclosed his name 
to be Porter L. Lawson. Contemporaneously he was asked 
certain routine questions pertaining to his activities during 
the last two hours. The responses that the accused volun- 
teered to such questions were rather indefinite and uninforma- 
tive (R. 74). Thereafter appellant was taken to the precinct 
by police officers. Upon arrival there the accused was again 
asked about his activity during the last couple of hours. 
While this was taking place Mrs. Abbott, who had made the 
emergency housebreaking call to the police, was summoned 
immediately to the precinct. She left her home at about 
2:10 a. m. which was about fifteen minutes after the accused 
was taken into custody (R. 43). Once at the precinct. Mrs. 
Abbott proceeded to pick appellant out of a police line-up as 
the person who had been in her bedroom only a short time 
before (R. 43). 

Following this procedure appellant was visited, in the pres- 
ence of police officers, by one Grace Boggerson, who was ap- 
parently a friend of the accused, and who resided at his home 
(R. 80). The record does not make clear whether appellant 
requested Boggerson’s presence at the precinct. However, it 
does disclose that the police went out to the accused’s home 
and brought Grace Boggerson to the precinct. This occurred 
at about 5 or 5:30 a.m. Once at the precinct appellant was 
visited by Boggerson in the presence of police officers. She 
proceeded to make certain statements which appellant denied. 
However, he later made a statement, in her presence, to the 
effect that he was going to do something wrong because he 
needed money (R. 80-82). 

The sum total of the above facts fail to conclude that the 
delay in the accused’s arraignment was intended so as to obtain 
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*The accused appeared before Judge Malloy, Municipal Court, for pur 
poses of arraignment during the morning hours of May 7, 1956 (R. 2). 
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time to elicit a confession from the accused. If anything the 
record reveals that the action taken by the police was com- 
mendable. The record does not suggest in the least way that 
the accused was subjected to lengthy and oppressive interro- 
gation by police officers. Nor is there anything to infer that 
the procedures used by the police involved any physical force 
or psychological coercion. In reviewing these procedures in 
retrospect it seems quite apparent that the police struck the 
fine balance that Rule 5 (a), and the Court decisions inter- 
preting the rule, deem essential to protect both the rights of 
the accused and those of the community. The procedures 
pursued by the police allowed the accused to be confronted 
with his accuser, literally speaking, minutes after the alleged 
crime occurred. In addition, the accused was visited by an- 
other party who was apparently a friend of the accused, and 
who resided at his home. In this particular case it did not 
occur, but it is entirely possible that either of these third 
parties could have vindicated the accused of any wrongdoing. 
The fact that such did not occur does not mean that the police 
procedures were in violation of Rule 5 (a). Under these cir- 
cumstances it seems reasonable to conclude that there was no 
unnecessary delay in the arraignment of the accused. 


I 


There Was No Prejudicial Comment 


Appellant contends on appeal that the reference of the 
prosecutor to a statement of the police officer reciting what the 
accused had said at the time of his arrest, is an impingement 
upon his Fifth Amendment right not to testify against him- 
self. Contrary to what he now alleges, the record clearly dis- 
closes that the accused based his complaint at the trial on a 
different ground.* In the trial court he asserted that the com- 
ment of the prosecutor inferred to the jury that the accused 
was required to put in an affirmative defense. In accordance 


“In a motion for a new trial, filed November 21, 1956, the accused makes 
the contention for the first time that the trial judge refused to instruct 
the jury that there was no burden upon the defendant to take the stand 
(R. 10). 
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with this view the accused requested the trial court to instruct 
the jury essentially that it is not the duty of the defendant to 
make any defense at all. 

The trial judge proceeded to deny the accused’s request. In 
doing so the trial judge did not give his reason, but a reading 
of the record makes it patently clear the judge had already 
covered the requested instruction in his charge to the jury. 
In this particular regard he instructed (R. 164): 


The burden of proof rests upon the government, 
which means that before this jury will be warranted 
in finding the defendant guilty the government must 
prove that guilt and the jury must find that guilt from 
the evidence to its satisfaction beyond a reasonable 
doubt and this burden of proof extends to each and all 
essential elements of the offense charged as stated in 
the indictment, and this burden of proofs rests upon 
the government from the beginning to the end of the 
case.° 

Aside from the trial court giving in substance what appellant 
asked for, the circumstances of the instant case do not indicate 
that there was an impingement of the accused’s rights under 
the Fifth Amendment. 

The prosecutor in his summation to the jury had referred 
to a statement of Officer Drechsler that pertained to what the 


*Furthermore defense counsel in his argument to the jury made it 
patently clear that the burden of proof was on the Government. In this 
regard he argued : 

“But unlike him, he [the government] has the burden of proving his 
proposition to you. The defendant needs to prove nothing. We are not 
required in a court of the United States to produce evidence which will 
satisfy you that notwithstanding the fact this man has been accused of 
crime he is really innocent. The principles upon which you will de- 
liberate and upon which the Court will instruct you and upon which he 
- will elaborate are fundamental, that in our form of jurisprudence this 
Gefendant, as every defendant that comes in court, comes here presumed 
to be innocent. * * * He sits there as an innocent man to every part and 
parcel and portion of the trial until such time as a jury, after due de- 
Uberation, believes and finds that he is guilty. Until that time, he is 
absolutely evidence [sic].” 
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accused had told him at the time of appellant’s arrest. The 
comments of the prosecutor are as follows (R. 161): 


* * * Where are these three couples? Where are 
they? What names are they? Certainly he didn’t give 
them to the officer. The inference that you can draw, 
if he had furnished the officer with any description of 
those people that he could locate or even the car— 
but no; he doesn’t even know what kind of car was 
used to transport him from this Lincoln Colonnade up 
there. He doesn’t know the names of these friends, so 
his story could have been verified. 

Where are those people? Mr. McKenzie talks about 
a figment of the imagination.* Where are those three 
people; three couples that were with the defendant; 
are they not—— 

Mr. McKenzr. I interrupt and I move for a mis- 
trial. He is complaining because the defendant did not 
put on an affirmative defense. I am entitled to a mis- 
trial on that statement alone. 

The test generally stated involving impingement questions 
is: Was the language used manifestly intended to be, or was 
it of such character that the jury would naturally and neces- 
sarily take it to be a comment on the failure of the accused 
to testify. Morrison v. United States, 6 F. 2d 809 (8th Cir. 
1925); Langford v. United States, 178 F. 2d 48 (9th Cr. 
1949); cert. denied, 339 U. S. 938, 70 S. Ct. 669, 94 L. Ed. 
1355 (1949); United States v. Brothman, 191 F. 2d 70 (2nd 
Cir. 1951). 

It is clear that the summation of the prosecutor contained 
no direct comment on the failure of the accused to testify. 
Nor for that matter was there any indirect comment on the 
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*In his argument defense counsel had cast some doubt on the mental 
competency of the complaining witnesses. He had argued (R. 144): 

“Nevertheless, as all men and all women subjected to the debilitating 
influence and infirmities which came with old age, and one of the in- 
firmities of old age is ability or lack of ability to clearly remember details, 
-2 shortness of memory, 2 lack of memory.” 
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prohibited matter. To the contrary the remarks of the prose- 
cutor tended generally to point out the accused’s hazy re- 
membrance of certain persons who were with him at an alleged 
dance just prior to his arrest. This comment might infer that 
a third party had not testified; but it certainly did not infer 
that the accused had not testified. 

Apparently the accused’s counsel was of this opinion too, 
because he rested his objection on the matter of an affirmative 
defense, and not that the comment inferred to the jury that the 
accused had failed to testify. 

Of equal importance in this matter of impingement is the 
fact that the prosecutor at no time referred to the statement 
of the police officer as being uncontradicted. This is a strong 
element in determining whether a comment is prejudicial in 
that it infers a failure on the part of the accused to take the 
stand. Peden v. United States, 96 U. S. App. D. C. 27, 223 
F. 2d 319 (1955). Moreover, in the instant case there were . 
other witnesses present who could have contradicted Officer 
Dreschler. The record discloses that Officer Vernon Culpepper 
had been present when the accused made the statements. 


Hence, if the need had arisen, Officer Culpepper could have 
contradicted Officer Drechsler. 

In the light of all these circumstances it does not appear that 
the accused’s rights under the Fifth Amendment were invaded. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the lower court be affirmed. 
Ourver GAscH, 
United States Attorney. 
Lewis CARROLL, 
ALEXANDER L. Stevas, 
Frep L. McInrvrg, 
Assistant United States Attorneys. 
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